CHAPTERIIV: APPEAL FROM A BOARD’S DECISION

REHEARING

RSA 677:2 Motion for Rehearing of Board of Adjustment, Board of Appeals, and Local Legislative
Body Decisions

Within 30 days after any order or decision of the zoning board of adjustment, or any decision of the local
legislative body or a board of appeals in regard to its zoning, the selectmen, any party to the action or
proceedings, or an abutter as defined by RSA 672:3 may apply for a rehearing in respect to any matter
determined in the action or proceeding, or covered or included in the order, specifying in the motion for
rehearing the ground therefor; and the board of adjustment, a board of appeals, or the local legislative body,
may grant such rehearing if in its opinion good reason therefore is stated in the motion. This 30-day time
period shall be counted in calendar days beginning with the date following the date upon which the board
voted to approve or disapprove the application in accordance with RSA 21:35; provided however, that if the
moving party shows that the minutes of the meeting at which such vote was taken, including the written
decision, were not filed within 5 business days after the vote pursuant to RSA 676:3, I, the person applying
for the rehearing shall have the right to amend the motion for rehearing, including the grounds therefor,
within 30 days after the date on which the written decision was actually filed. If the decision complained
against is that made by a town meeting, the application for rehearing shall be made to the board of
selectmen, and, upon receipt of such application, the board of selectmen shall hold a rehearing within 30
days after receipt of the petition. Following the rehearing, if in the judgment of the selectmen the protest
warrants action, the selectmen shall call a special town meeting.

In order to submit a motion for rehearing, a person must have “standing” — i.e., the legal right to
challenge the board’s decision. In addition to any party to the proceedings, abutters as defined in RSA
672:3, and the Board of Selectmen have standing to appeal a ZBA decision.

RSA 677:3 Rehearing by Board of Adjustment, Board of Appeals, or Local Legislative Body

I. A motion for rehearing made under RSA 677:2 shall set forth fully every ground upon which it is claimed
that the decision or order complained of is unlawful or unreasonable. No appeal from any order or
decision of the zoning board of adjustment, a board of appeals, or the local legislative body shall be
taken unless the appellant shall have made application for rehearing as provided in RSA 677:2; and,
when such application shall have been made, no ground not set forth in the application shall be urged,
relied on, or given any consideration by a court unless the court for good cause shown shall allow the
appellant to specify additional grounds.

II.  Upon the filing of a motion for a rehearing, the board of adjustment, a board of appeals, or the local
legislative body shall within 30 days either grant or deny the application, or suspend the order or
decision complained of pending further consideration. Any order of suspension may be upon such
terms and conditions as the board of adjustment, a board of appeals, or the local legislative body may
prescribe. If the motion for rehearing is against a decision of the local legislative body and if the
selectmen, as provided in RSA 677:2, shall have called a special town meeting within 25 days from the
receipt of an application for a rehearing, the town shall grant or deny the same or suspend the order or
decision complained of pending further consideration; and any order of suspension may be upon such
terms and conditions as the town may prescribe.

Within 30 days after the board of adjustment has made an initial decision, any person affected directly
by the decision has the right to appeal. The 30-day window within which a motion for rehearing must
be submitted is mandatory and strictly enforced. The 30-day period will be counted in calendar days
beginning with the date following the date of the board vote. Absent a provision in the Rules of
Procedure to the contrary, a Motion for Rehearing must be filed during normal business hours in the
office of the board. See Cardinal Development v. Town of Winchester, 157 N.H. 710 (2008).
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However, if it can be shown that the minutes and written decision were not filed within 5 business
days of the vote pursuant to RSA 676:3, 11, the person applying for the motion for rehearing shall
have the right to amend the motion within 30 days after the date on which the written decision was
actually filed. Therefore, it is most important for the board to make sure that the minutes and decision
of every case are timely filed and made available to the applicant and the public to avoid motions being
amended at a later date. A motion for rehearing must describe why it is necessary and why the original
decision may be unlawful or unreasonable.

The board must decide to grant or deny the rehearing within 30 days. See RSA 677:3, II.

If the last day for filing an appeal falls on a Saturday, Sunday or legal holiday, they will be deemed
timely filed if received by the next business day. See Steve Trefethen & a. v. Town of Derry, 164 N.H. 754

(2013), and RSA 21:35, I which allows filing at the “next business day” if the deadline falls on a
weekend or legal holiday.

The board may reconsider their decisions provided it is done within the statutory 30-day appeal period
of the original decision. “...we believe that municipal boards, like courts, have the power to reverse
themselves at any time prior to final decision if the interests of justice so require. We hold that belief
because the statutory scheme established in RSA chapter 677 is based upon the principle that a local
board should have the first opportunity to pass upon any alleged errors in its own decisions so that
the court may have the benefit of the board’s judgment in hearing the appeal.” 74 Cox Sz, I.I.C v. City
of Nashua, 156 N.H. 228 (2007). Itis recommended that the board include a by-law provision allowing
for board-initiated reconsiderations.

When a Motion for Rehearing is received, the board must decide to either grant the rehearing or deny
it within 30 days.

Since this is a board decision, the board must meet to consider the motion and act to grant or deny it.
This is a public meeting subject to the minimum posting requirements of the Right to Know Law but
is not necessarily a public hearing and no formal notice is required to either the applicant or abutters
(or the moving party) unless required by the board’s Rules of Procedure.

If the board decides to grant the rehearing, a new public hearing is scheduled with new notice to
everyone and the process moves forward. If the board decides not to grant the rehearing, their work
is done. All they must do is inform the petitioner that the rehearing was denied and the petitioner
then has 30 days to challenge that decision by appealing to superior court. RSA 677:4.

If the board decides to grant a rehearing, they must set the date for the new hearing. It is
recommended that the rehearing be held within 30 days of the decision to grant the rehearing provided
notice fees and an updated abutters list have been received from the party requesting the rehearing
and that the Rules of Procedure outline the rehearing process. (See the draft Rules of Procedure in

Appendix A.)

There is no statutory requirement that the petitioner actually attend the rehearing. In the event
someone requests a rehearing, then asks that it be delayed or postponed, the board may honor that
request at their discretion. However, if the petitioner continually asks for delays and postponements,
the board may proceed with the hearing (after proper notice to all) even if the petitioner does not
attend. The chair of the ZBA also has the authority to compel witnesses to attend. See RSA 673:15

Power to Compel Witness Attendance and Administer Oaths.
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If in its review of the motion for rehearing the board feels compelled to add additional reasons for
denial beyond those issues raised in the motion, they should grant the motion, hold a new hearing,
and include their additional reasons in a new denial decision. This would allow the moving party to
file a new motion for rehearing and, if appealed to superior court, bring forth all the reasons the ZBA
denied the application. See McDonald v. Town of Effingham ZBA, 152 N.H. 171 (2005).

It is recommended that the meeting to consider a Motion for Rehearing not be a public hearing and that
no testimony is taken. It is a public meeting and anyone has the right to attend but all the board is acting
on is the motion in front of them (what has been submitted) and should not involve comments by the
applicant, petitioner or abutters. If the board believes there are sufficient grounds to reconsider their
original decision, the motion should be granted; if not, the motion should be denied.

If the motion for rehearing cites as a reason for the request the failure of the board to adequately
explain its decision, i.e., not address all five criteria for a variance, the board could use the rehearing
process to complete its records:

“The... rehearing process is designed to afford local zoning boards of adjustment an opportunity to
correct their own mistakes before appeals are filed with the courts.” Fisher v. Boscawen, 121 N.H. 438

(1981).

A person has a right to apply for a rehearing and the board has the authority to grant it. However,
the board is not required to grant the rehearing and should use its judgment in deciding whether justice
will be served by so doing. In trying to be fair to a person asking for a rehearing, the board may be
unfair to others who will be forced to defend their interests for a second time.

If the board reverses a decision at a rehearing, a new aggrieved party who is a party to the action or
proceedings results and that party then has 30 days in which to appeal for a rehearing on the new
decision. “This triggered the need for plaintiff to apply for a rehearing as a precondition to appeal.
This does not mean, as defendants suggest, that boards of adjustment will be forced to consider an
endless series of rehearing applications, for it is only when the board reverses itself at a rehearing -
thus creating new aggrieved parties - that the statute comes into play.” 9 v. City of Manchester, 118 N.H.
158 (1978). See Dziama v. City of Portsmounth, 140 N.H. 542 (1995).

It is assumed that every case will be decided, originally, only after careful consideration of all the
evidence on hand and on the best possible judgment of the individual members. Therefore, no
purpose is served by granting a rehearing unless the petitioner claims a technical error has been made
to his detriment or he can produce new evidence that was not available to him at the time of the first
hearing. The evidence might reflect a change in conditions that took place since the first hearing or
information that was unobtainable because of the absence of key people, or for other valid reasons.
The board, and those in opposition to the appeal, should not be penalized because the petitioner has
not adequately prepared his original case and did not take the trouble to determine sufficient grounds
and provide facts to support them.

The coming to light of new evidence is not a requirement for the granting of a rehearing. The reasons
for granting a rehearing should be compelling ones; the board has no right to reopen a case based on
the same set of facts unless it is convinced that an injustice would otherwise be created, but a rehearing
should be seriously considered if the moving party is persuasive that the board has made a mistake.
Don’t reject a motion for rehearing out of hand merely because there is no new evidence. To routinely
grant all rehearing requests would mean that the first hearing of any case would lose all importance
and no decision of the board would be final until two hearings had been held.

THE BOARD OF ADJUSTMENT IN NH V-3 2025 NH OPD


https://scholar.google.com/scholar_case?case=6230077166619042216&q=Fisher+v.+Boscawen&hl=en&as_sdt=6,30&as_vis=1
https://scholar.google.com/scholar_case?case=13925762782065562963&q=Dziama+v.+City+of+Portsmouth,&hl=en&as_sdt=6,30&as_vis=1

“The rehearing process is designed to afford local zoning boards of adjustment an opportunity to
correct their own mistakes before appeals are filed with the court. Itis geared to the proposition that
the board shall have a first opportunity to correct any action taken, if correction is necessary, before
an appeal to court is filed.” Peter J. Loughlin, Esq., 15 New Hampshire Practice: Land Use Planning
and Zoning, 4th Ed., § 21.19 (citing Bourassa v. Keene, 108 N.H. 261 (1967)).

The court stated that the statutes “...do not serve to limit the board to consideration of the issues that
the plaintiff chooses to allow.” Fisher v. Boscawen, 121 N.H. 438 (1981). The board may, under this
ruling, adopt a different interpretation of the law and base its denial at the rehearing on reasons other
than those used at the first hearing. Reconsideration of an application with additional information
available could result in reversing the board’s original decision.

When a rehearing is held, all legal actions such as public notice (required for the first hearing) must be
followed. If possible, the same board members from the original hearing should be present at the
rehearing. After the board has acted on a motion for rehearing, it has essentially completed its
responsibilities. If the petitioner makes a further appeal to the superior court, the board of adjustment
will be required to produce a certified copy of its records and may become a party to the proceedings.

APPEAL TO SUPERIOR COURT

RSA 677:4 Appeal from Decision on Motion for Rehearing

Any person aggrieved by any order or decision of the zoning board of adjustment or any decision of the
local legislative body may apply, by petition, to the superior court within 30 days after the date upon which
the board voted to deny the motion for rehearing; provided however, that if the petitioner shows that the
minutes of the meeting at which such vote was taken, including the written decision, were not filed within 5
business days after the vote pursuant to RSA 676:3, Il, the petitioner shall have the right to amend the
petition within 30 days after the date on which the written decision was actually filed. The petition shall set
forth that such decision or order is illegal or unreasonable, in whole or in part, and shall specify the grounds
upon which the decision or order is claimed to be illegal or unreasonable. For purposes of this section,
"person aggrieved" includes any party entitled to request a rehearing under RSA 677:2.

RSA 677:5 Priority

Any hearing by the superior court upon an appeal under RSA 677:4 shall be given priority on the court
calendar.

Since 2024 all land use related cases filed in superior court are being heard by the newly established
Land Use Review Docket. The Land Use Review Docket has jurisdiction to hear appeals from
decisions of local land use boards, including, but not limited to decisions of municipal planning boards,
zoning boards, historic district commissions, and conservation commissions. The Land Use Review
Docket is required to hold a structuring conference within 30 days of the Court receiving the notice
of appeal. The court must then set a deadline for the filing of records related to the appeal and schedule
a hearing on the merits within 60 days of receiving the certified record from the municipality.
Decisions on the merits of land use appeals must then be made within 60 days of the hearing.

From the petitioner’s point of view, it is important to go through the established procedures in moving
forward with the appeal process. All administrative remedies, including the request for a rehearing by
the board of adjustment, must be exhausted before an appeal can be taken to supetior court." On

'"This may not be the case when the ZBA has no jurisdictional authority over the appeal such as the question of an
equitable estoppel claim. Because the ZBA does not have the authority to adjudicate an equitable estoppel claim,
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appeal to the superior court, a person must argue his case in court on the same grounds set forth in
the petition for a rehearing unless the court makes a specific exception for good cause.

RSA 677:6 Burden of Proof

In an appeal to the court, the burden of proof shall be upon the party seeking to set aside any order or
decision of the zoning board of adjustment or any decision of the local legislative body to show that the
order or decision is unlawful or unreasonable. All findings of the zoning board of adjustment or the local
legislative body upon all questions of fact properly before the court shall be prima facie lawful and
reasonable. The order or decision appealed from shall not be set aside or vacated, except for errors of
law, unless the court is persuaded by the balance of probabilities, on the evidence before it, that said order
or decision is unreasonable.

In reviewing a case, the court, in general, will consider only errors of law and not matters of judgment.
The court is expert in law, not in zoning or local conditions. Rather than substitute its judgment for
that of the board of adjustment, the court will assume that the board has more complete knowledge
of the situation. Only if the board has not satisfied legal requirements, or is shown to have acted
arbitrarily or in obvious disregard of the evidence, will the court set aside the board’s decision.

This point was emphasized in Olszak v. Town of New Hampton, 139 N.H. 723 (1995) when the supreme
court held that “Plaintiff’s burden of proof in zoning appeals is sustained by evidence that the decision
of the board could not be reached by reasonable men.” Evidence of the thought process of members
of the ZBA is irrelevant to this issue. “Furthermore, since the board members were acting in a judicial

capacity they may not be required to answer inquiries into the mental processes by which their
decisions were reached.” Merriam v. Town of Salens, 112 N.H. 267, 268 (1972).

RSA 677:9 Restraining Order

The filing of an appeal shall not stay any enforcement proceedings upon the decision appealed from, and
shall not have the effect of suspending the decision of the zoning board of adjustment or local legislative
body. However, the court, on application and notice, for good cause shown, may grant a restraining order.

If a decision is appealed to superior court, this action does not prevent the applicant from utilizing
the approval unless the person appealing obtains an order from the court restraining or preventing
the applicant from using the approval. An applicant who proceeds to use the approval when an appeal
has been filed is doing so at his own risk because the appeal may ultimately be granted and the decision
reversed requiring the applicant to undo anything done under the approval.

RSA 677:10 Evidence; How Considered

All evidence transferred by the zoning board of adjustment or the local legislative body shall be, and all
additional evidence received may be, considered by the court regardless of any technical rule which might
have rendered the evidence inadmissible if originally offered in the trial of an action at law.

The superior court will not reopen the question of facts pertaining to the case unless the records of
the board are too meager to show the basis for the decision. However, the supreme court has stated,
“This court has consistently held that upon review the trial court may hear any and all additional
evidence presented that will assist in evaluating the reasonableness of a zoning board decision.” Shaw
v. City of Manchester, 120 N.H. 529 (1980)

administrative remedies need not be exhausted before bringing suit. See Dary/ Denbiec & a. v. Town of Holderness, 167
N.H. 130 (2014).
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The necessity for a board to maintain complete records and to make its decision on the basis of
recorded evidence is clear. A board whose decisions are frequently overturned by a court may soon
become a center of controversy and weaken the entire structure of zoning administration.

“The key to a defensible record is a clear and complete record. When faced with a land
use appeal, as a preliminary matter, the court orders submittal of the ‘record.””

Just what is the record?

“It is the summary of all the evidence taken in, considered, and used in reaching the
decision. Normally, court appeals center on the reasonableness of the result reached based
on the evidence considered. Normally, inquiring into the member’s legal interpretations,
or the mental process used in reaching a decision, is not permitted.” Merriam v. Salem,
112 NH 267 (1972)

Conduct of a Public Meeting, Including Compliance with RSA 91-A, Conflicts of Interest and Preservation of a
Defensible Record, Bernard H. Campbell, Esq., New Hampshire Municipal Association
Municipal Law Lecture Series, Lecture #1, Fall 1992, pg. 11.

RSA 677:20 Fee Shifting and Posting of Bond

I.  Whenever an appeal to the superior court is initiated under this chapter, the court may in its discretion
require the person or persons appealing to file a bond with sufficient surety for such a sum as shall be
fixed by the court to indemnify and save harmless the person or persons in whose favor the decision
was rendered from damages and costs which he or she may sustain in case the decision being
appealed is affirmed.

II. In any appeal initiated under this chapter the court may, subject to the provisions of this paragraph or
any other provision of law, award attorney's fees and costs to the prevailing party. Costs and attorney's
fees shall not be allowed against a local land use board unless it shall appear to the court that the
board, in making the decision from which the appeal arose, acted with gross negligence, in bad faith,
or with malice. Costs and attorney's fees shall not be allowed against the party appealing from the
decision of a local land use board unless it shall appear to the court that said party acted in bad faith
or with malice in appealing to court.

This statute allows the superior court to require a bond from the appealing party whenever an appeal
is filed and allows the court to award attorney’s fees and costs to the prevailing party. However,
attorney’s fees and costs are not allowed against the party appealing the land use board’s decision or
the local land use board unless that person or body acted with gross negligence, in bad faith, or with
malice in either filing the appeal or making the decision.

APPEAL TO HOUSING APPEALS BOARD

RSA 679 is the statute regulating the New Hampshire Housing Appeals Board (HAB). This body
hears appeals from municipal board decisions involving questions of housing and housing
development. RSA 679:5. Appeals must be filed within 30 days of the municipality’s final decision.
RSA 679:6, 1. Nonattorneys are permitted to represent any party before the Housing Appeals Board.
RSA 679:10. The Housing Appeals Board has concurrent, appellate jurisdiction with the superior
court. RSA 679:7. A local decision may not be reversed or modified except for errors of law or if such
decision is found, by the balance of probabilities, to be unreasonable. RSA 679:9, II.
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RSA 679:5 Authority; Duties

I. It shall be the duty of the board and it shall have power and authority to hear and affirm, reverse, or
modify, in whole or in part, appeals of final decisions of municipal boards, committees, and commissions
regarding questions of housing and housing development. This includes, but is not limited to:

(a) Planning board decisions on subdivisions or site plans.

(b) Board of adjustment decisions on variances, special exceptions, administrative appeals, and
ordinance administration.

(c) The use of innovative land use controls.

(d) Growth management controls and interim growth management controls.

(e) Decisions of historic district commissions, heritage commissions, and conservation commissions.

(f) Other municipal permits and fees applicable to housing and housing developments.

(g) Matters subject to the board's authority may include mixed-use combinations of residential and
nonresidential uses. Such different uses may occur on separate properties, provided such
properties are all part of a common scheme of development.

Il. In exercising its authority under this chapter, the board shall have the power to award all remedies
available to the superior courts in similar cases, including permission to develop the proposed housing.

lll. Relative to RSA 674:58 through RSA 674:61, the board shall have the power and authority to hear and
determine appeals of decisions of local land use boards regarding proposals for workforce housing,
including but not limited to whether the municipality's land use ordinances and regulations provide a
reasonable and realistic opportunity for the development of workforce housing; whether the local land
use board has imposed conditions of approval that render the proposal economically unviable; and
whether a denial by a local land use board was unreasonable or unlawful.

IV. After local remedies have been exhausted, appeals may be brought before the board by an applicant
to the municipal board, committee, or commission, or by any other aggrieved or injured party who can
demonstrate legal standing to appeal pursuant to RSA 677:4 or RSA 677:15. The municipality shall be
a party to the action. If the applicant is not the party initiating the action before the board, then the
applicant shall automatically be an intervenor. The board shall grant intervenor status to abutters and
to any other aggrieved or injured party who can demonstrate legal standing to appeal pursuant to RSA
677:4 or RSA 677:15. Decisions of the state fire marshal that may be appealed under RSA 155-A:11,
I, and final decisions of a local building code board of appeals that may be appealed under RSA 155-
A:11-b shall first be appealed to the building code review board pursuant to those sections. Decisions
of the building code review board on such appeals may then be appealed either to superior court
pursuant to RSA 155-A:12 or the board under this chapter.

APPEAL OF PLANNING BOARD DECISION

RSA 677:15 requires that any portion of a planning board decision that is appealable to the ZBA must
go to the ZBA first and that any appeal of a planning board decision in superior court is stayed until
such time as the matters appealable to the ZBA have concluded. In addition, if a planning board
decision is appealed to the superior court and it is later discovered that matters of the decision should
have been appealed to the ZBA, the court can stay the proceedings to allow an opportunity for the
petitioner to appeal to the ZBA.

RSA 677:15 Court Review

I-a. (a) If an aggrieved party desires to appeal a decision of the planning board, and if any of the matters
to be appealed are appealable to the board of adjustment under RSA 676:5, lll, such matters shall be
appealed to the board of adjustment before any appeal is taken to the superior court under this section.
If any party appeals any part of the planning board's decision to the superior court before all matters
appealed to the board of adjustment have been resolved, the court shall stay the appeal until resolution
of such matters. After the final resolution of all such matters appealed to the board of adjustment, any
aggrieved party may appeal to the superior court, by petition, any or all matters concerning the
subdivision or site plan decided by the planning board or the board of adjustment. The petition shall
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be presented to the superior court within 30 days after the board of adjustment's denial of a motion for
rehearing under RSA 677:3, subject to the provisions of paragraph I.

(b) If, upon an appeal to the superior court under this section, the court determines, on its own motion
within 30 days after delivery of proof of service of process upon the defendants, or on motion of
any party made within the same period, that any matters contained in the appeal should have been
appealed to the board of adjustment under RSA 676:5, Ill, the court shall issue an order to that
effect, and shall stay proceedings on any remaining matters until final resolution of all matters
before the board of adjustment. Upon such a determination by the superior court, the party who
brought the appeal shall have 30 days to present such matters to the board of adjustment under
RSA 676:5, Ill. Except as provided in this paragraph, no matter contained in the appeal shall be
dismissed on the basis that it should have been appealed to the board of adjustment under RSA
676:5, ll1.
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