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dtclawyers.com 

More extensive materials on Who, Where, 

When and How questions not addressed 

today. 



What 

What:   

ïAppeals of Administrative Decisions 

ïSpecial Exceptions 

ïVariances 

ïEquitable Waivers of Dimensional Criteria  

 



Appeals of Administrative 

Decisions 

RSA 674:33, I(a) and RSA 676:5 

ïhear appeals ñtaken by any person aggrieved 

or by any officer, department, board, or 

bureau of the municipality affected by any 

decision of the administrative officerò  

ïconcerning the Zoning Ordinance.  



Appeals of Administrative 

Decisions 

RSA 676:5, II(a), 

ï ñadministrative officerò = ñany official or board 

who, in that municipality, has responsibility for 

issuing permits or certificates under the 

ordinance, or for enforcing the ordinance, and 

may include a building inspector, board of 

selectmen, or other official or board with such 

responsibility.ò 



Appeals of Administrative 

Decisions 

RSA 676:5, II(b) 

ïñdecision of the administrative officerò is further 

defined to include ñany decision involving 

construction, interpretation or application of the terms 

of the [zoning] ordinanceò but does not include ña 

discretionary decision to commence formal or 

informal enforcement proceedingsò.  



Appeals of Administrative 

Decisions 

RSA 676:5, II(b) 

ïñdecision of the administrative officerò is further 

defined to include ñany decision involving 

construction, interpretation or application of the terms 

of the [zoning] ordinanceò but does not include ña 

discretionary decision to commence formal or 

informal enforcement proceedingsò.  

ïSutton v. Town of Gilford, 160 N.H. 43 (2010) 

(challenges to building permit must first be made to 

ZBA).  



New Hampshire Alpha of SAE Trust v. Town of Hanover 

(issued March 26, 2019) 

Second case on Dartmouth Frat House 

Z.O. rqôd ñin conjunction with an institutional useò 

College suspended charter & CEO issued violation 

ZBA initially found Frat existed on its own prior to ZO 

College moved for rehrg & showed only existed prior ñin 

conj. w collegeò 

ZBA reverse, Trial Court upheld, Sup. Ct. affôd in part, 

vacated in part & remanded 

 



New Hampshire Alpha of SAE Trust v. Town of Hanover 

(issued March 26, 2019) 

ñUnconstitutional delegation of ZBA authorityò to have 

College have the sole dispositive factor/say 

Remand to see if Frat an ñinstitutionò in its own right 

Lack of prior enforcement does not prohibit current 

enforcement 

ZBA free to accept or reject evidence as long as decision 

is reasonable and can reverse itself 

Member is not bias via request to have College notified 

 



Appeals of Administrative 

Decisions 
RSA 676:5, III,  
ïincludes reviewing Planning Board decisions or determinations  

ïwhich are based upon the construction, interpretation or 
application of the zoning ordinance,  



Appeals of Administrative 

Decisions 
RSA 676:5, III,  
ïincludes reviewing Planning Board decisions or determinations  

ïwhich are based upon the construction, interpretation or 
application of the zoning ordinance,  

ïunless the ordinance provisions in question concern innovative 
land use controls adopted under RSA 674:21 and those 
provisions delegate their administration to the Pl Bd.  

ïa planning board decision regarding a zoning ordinance 
provision is ripe and appealable to the ZBA when such a 
decision is actually made.  See, Atwater v. Town of Plainfield, 
160 N.H. 503, 509 (2010) . The planning board need not 
complete its consideration of the planning issues involved in a 
site plan review for a zoning issue to be ripe and appealable to 
the ZBA.  Id. at 510.  



Appeals of Administrative 

Decisions 
Batchelder v. Town of Plymouth, 160 N.H. 253 

(2010) 

ïPl Bd interpretation of ZO allowing placement/removal 

of fill being ñincidental to lawful constructionò  

Dartmouth Corporation of Alpha Delta v. Town of 

Hanover, 169 N.H. 743 (2017) 

ïZ Officerôs interpretation of ZO provision limiting 

student housing to ñin conjunction with another 

institutionò and meaning of ñnon-conforming useò) 

 



Appeals of Administrative 

Decisions 
RSA 676:5, III,  
ïBut see, Accurate Transportation, Inc. v. Town of Derry, 168 

N.H. 108 (2015)(mere vote to accept Site Plan as complete is 
not enough to trigger obligation to bring appeal to ZBA). 



Appeals of Administrative 

Decisions 
RSA 677:15 (see p. 6) 

The appeal to the ZBA should come first; 

and if a ñdual trackò appeal is brought to 

the Superior Court before the ZBA 

proceedings have concluded, then the 

Superior Court matter will be abated. 

 



Appeals of Administrative 

Decisions 
definition of ña reasonable timeò should be contained in the ZBAôs Rules of 
Procedure and should be referenced in any decision of an administrative 
officer to provide fair notice to the potential appellant.   

As short as 14 days.  See, Daniel v. Town of Henniker Zoning Board of 
Adjustment, 134 N.H. 174 (1991); see also, Kelsey v. Town of Hanover, 157 
N.H. 632 (2008) (ordinance definition of 15 days  sufficient).   



Appeals of Administrative 

Decisions 
definition of ña reasonable timeò should be contained in the ZBAôs Rules of 
Procedure and should be referenced in any decision of an administrative 
officer to provide fair notice to the potential appellant.   

As short as 14 days.  See, Daniel v. Town of Henniker Zoning Board of 
Adjustment, 134 N.H. 174 (1991); see also, Kelsey v. Town of Hanover, 157 
N.H. 632 (2008) (ordinance definition of 15 days  sufficient).   

In the absence of such definition, however, the Superior Court will 
determine whether the time taken by the appellant is reasonable.  
ï Tausanovitch v. Town of Lyme, 143 N.H. 144 (1998) (appeal brought within 55 

days was held to be outside a reasonable time);  

ï 47 Residents of Deering, NH v. Town of Deering et al., 151 N.H. 795 
(2005)(provision of zoning ordinance authorized ZBA to waive deadline for 
administrative appeal);  

ï Property Portfolio Group, LLC v. Town of Derry, 154 N.H. 610 (2006)(affirming 
dismissal of declaratory judgment action brought five months after planning 
boardôs site plan determination); and  

ï McNamara v. Hersh, 157 N.H. 72 (2008) (affirming dismissal of declaratory 
judgment action brought eight months after ZBA denial of neighborôs appeal of 
administrative decision).  



Appeals of Administrative 

Decisions 
Applicant may be given ñsecond biteò when 
developer comes in to amend previously 
approved application. 
ïHarborside v. City of Portsmouth, 163 N.H. 439 (2012)(ZBAôs 
decision to uphold Planning Boardôs amendment of site plan 
which allowed change of use within approved space from retail 
to conference center after parking regulations had been modified 
reversed on appeal.) 

 



Appeals of Administrative 

Decisions 
Applicant may be given ñsecond biteò when 
developer comes in to amend previously 
approved application. 
ïHarborside v. City of Portsmouth, 163 N.H. 439 (2012)(ZBAôs 
decision to uphold Planning Boardôs amendment of site plan 
which allowed change of use within approved space from retail 
to conference center after parking regulations had been modified 
reversed on appeal.) 

Also, ZBA has authority to determine that unappealed 
CEOôs decision that variance is needed was error. 
ïBartlett v. City of Manchester, 164 N.H. 634 (2013) (ñcontained in 

every variance application is the threshold question whether the 
applicantôs proposed use of property requires a varianceò) 

 

 



Appeals of Administrative 

Decisions 

RSA 676:6, an appeal to ZBA stays the 

action being appealed,  

ïunless, upon certification of the administrative 

officer, the action concerns ñimminent peril to 

life, health, safety, property, or the 

environmentò.  



Appeals of Administrative 

Decisions 
may include constitutional challenges against  ZO provisions  
ï See, Carlsonôs Chrysler v. City of Concord, 156 N.H. 938 
(2007)(provisions of sign ordinance against auto dealerôs moving, 
electronic sign found to be constitutional);  

ï  Community Resources for Justice, Inc. v. City of Manchester, 157 N.H. 
152 (2008) (ban on private correctional facilities in all districts violated 
State constitutional rights to equal protection; intermediate scrutiny 
requires the government to prove that the challenged legislation be 
substantially related to an important governmental objective);   

ï Boulders at Strafford, LLC v. Town of Strafford, 153 N.H. 633 
(2006)(overturning prior Metzger standard of review and redefining the 
ñrational basis testò to require that the legislation be only rationally 
related to a legitimate governmental interest without inquiry into whether 
the legislation unduly restricts individual rights or into whether there is a 
lesser restrictive means to accomplish that interest.); and  

ï Taylor v. Town of Plaistow, 152 N.H. 142 (2005)(ordinance provision 
requiring 1000 feet between vehicular dealerships upheld).  



Appeals of Administrative 

Decisions 
may involve claims of municipal estoppel 
ïlaw in state of flux 

ïThomas v. Town of Hooksett, 153 N.H. 717 (2006)(finding of 
municipal estoppel reversed where reliance on prior statements 
of Code Enforcement Officer and Planning Board Chairman 
which were contrary to express statutory terms was not 
reasonable);  

ïCardinal Development Corporation v. Town of Winchester ZBA, 
157 N.H. 710 (2008)(ZBA not estopped to deny motion for 
rehearing as untimely filed where ZBA Clerk did not have 
authority to accept after hours fax on 30 day nor could 
applicantôs attorney reasonably rely that she had such authority); 

ïSutton v. Town of Gilford, 160 N.H. 43 (2010)(representation by 
Town Planning Director concerning ñnon-mergedò status of lots 
could not be justifiably relied upon); .  



Appeals of Administrative Decisions 

Dembiec v. Town of Holderness, 167 N.H. 130 (2014) 

ïAssertion of a municipal estoppel claim for the first time in the 

trial court is not barred by the exhaustion of administrative 

remedies doctrine. 



Appeals of Administrative Decisions 

Dembiec v. Town of Holderness, 167 N.H. 130 (2014) 

ïAssertion of a municipal estoppel claim for the first time in the 

trial court is not barred by the exhaustion of administrative 

remedies doctrine 

ïthe applicable statutes do not confer jurisdiction upon ZBA to 

grant relief under the equitable doctrine of municipal estoppel.  

 



Appeals of Administrative Decisions 

Dembiec v. Town of Holderness, 167 N.H. 130 (2014) 

ïAssertion of a municipal estoppel claim for the first time in the 

trial court is not barred by the exhaustion of administrative 

remedies doctrine 

ïthe applicable statutes do not confer jurisdiction upon ZBA to 

grant relief under the equitable doctrine of municipal estoppel.  

ïalso noting that although prior cases including Thomas v. Town 

of Hooksett involved municipal estoppel claims that were initially 

asserted at the ZBA, the Court did not address whether the ZBA 

had jurisdiction to decide those claims. 



Appeals of Administrative 

Decisions 
Forster v. Town of Henniker, 167 N.H. 745 

(2015) 

ïWeddings are not a valid ñaccessory useò 

under statutory definitions of agriculture or 

agritourism 

 



Appeals of Administrative 

Decisions 
Forster v. Town of Henniker, 167 N.H. 745 

(2015) 

ïWeddings are not a valid ñaccessory useò under 

statutory definitions of agriculture or agritourism 

ïñAccessory useò is ñoccasioned byò and ñsubordinate 

toò principle use 

ïMust be ñassociated with a frequency that is 

substantial enough to rise above rarity 

 


